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PHILADELPHIA COLLEGE OF OSTEOPATHIC MEDICINE 
COPYRIGHT GUIDELINES FOR 

ELECTRONIC COURSE CONTENT IN HEALTH AND BEHAVIORAL SCIENCES 
 

 
PCOM expects all members of the College community to respect copyright law (Title 17 of 
the United States Code). The principles of copyright law that apply to electronic course 
content are the same as those that apply to printed course material, regardless of whether the 
electronic content is textual or audio-visual, or where it is stored (e-reserves, AFS, Blackboard, 
iTunesU, for example). If permission would be required for a print use, it will be required for 
an analogous electronic use. 

 
PCOM also affirms that the exceptions to a copyright owner’s exclusive rights that are 
provided by the law, especially the fair use provision, are integral to the balance between 
exclusive rights and productive, socially beneficial new uses of works. Fair use requires a 
fact-specific analysis that should be considered carefully whenever deciding whether or not 
permission is required. 

 
The digital age has made potential course content available in a wide variety of ways, and 
faculty can often chose amongst several formats to make reading, viewing and listening 
materials available to students. If it is possible to link to material that is either publicly 
available on the Web or available to the PCOM community through a database licensed by the 
Library, further permission is not needed to use that material. 

 
When it is necessary to make a copy of the material, rather than simply linking to it as 
described above, permission is not needed if the works are in the public domain 
(generally, material published before 1923) or are offered freely under a Creative Commons 
license. For other material, a fair use analysis should be considered; if fair use is determined not 
to apply to the specific use, permission must be obtained. 
 

Fair use is a legal doctrine that promotes freedom of expression by permitting the unlicensed use 
of copyright-protected works in certain circumstances. Section 107 of the Copyright Act 
provides the statutory framework for determining whether something is a fair use and identifies 
certain types of uses—such as criticism, comment, news reporting, teaching, scholarship, and 
research—as examples of activities that may qualify as fair use.  Section 107 calls for 
consideration of the following four factors in evaluating a question of fair use: 
 

1. Purpose and character of the use, including whether the use is of a commercial nature 
or is for nonprofit educational purposes:  Courts look at how the party claiming fair use is 
using the copyrighted work, and are more likely to find that nonprofit educational and 
noncommercial uses are fair.  This does not mean, however, that all nonprofit education 
and noncommercial uses are fair and all commercial uses are not fair; instead, courts will 
balance the purpose and character of the use against the other factors below.  
Additionally, “transformative” uses are more likely to be considered fair.  Transformative 
uses are those that add something new, with a further purpose or different character, and 
do not substitute for the original use of the work. 
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2. Nature of the copyrighted work:  This factor analyzes the degree to which the work that 
was used relates to copyright’s purpose of encouraging creative expression. Thus, using a 
more creative or imaginative work (such as a novel, movie, or song) is less likely to 
support a claim of a fair use than using a factual work (such as a technical article or news 
item). In addition, use of an unpublished work is less likely to be considered fair. 

 
3. Amount and substantiality of the portion used in relation to the copyrighted work as a 

whole:  Under this factor, courts look at both the quantity and quality of the copyrighted 
material that was used. If the use includes a large portion of the copyrighted work, fair 
use is less likely to be found; if the use employs only a small amount of copyrighted 
material, fair use is more likely. That said, some courts have found use of an entire work 
to be fair under certain circumstances. And in other contexts, using even a small amount 
of a copyrighted work was determined not to be fair because the selection was an 
important part—or the “heart”—of the work. 

 
4. Effect of the use upon the potential market for or value of the copyrighted work:  

Here, courts review whether, and to what extent, the unlicensed use harms the existing or 
future market for the copyright owner’s original work. In assessing this factor, courts 
consider whether the use is hurting the current market for the original work (for example, 
by displacing sales of the original) and/or whether the use could cause substantial harm if 
it were to become widespread. 

 
In addition to the above, other factors may also be considered by a court in weighing a fair use 
question, depending upon the circumstances. Courts evaluate fair use claims on a case-by-case 
basis, and the outcome of any given case depends on a fact-specific inquiry. This means that 
there is no formula to ensure that a predetermined percentage or amount of a work—or specific 
number of words, lines, pages, copies—may be used without permission.  
 
Please note that the Copyright Office is unable to provide specific legal advice to individual 
members of the public about questions of fair use.  See 37 C.F.R. 201.2(a)(3). When relying on 
fair use, materials should be attributed properly and marked to indicate that they are subject to 
copyright protection. Copyright protected course content should be kept behind password barriers 
so that only students in the class can access it. Materials should remain available only for a 
limited time, usually no longer than necessary for a particular class use. 
 
When permission is needed, for example where a large portion (several chapters) of a book 
is used, the Copyright Clearance Center (http://www.copyright.org) can usually assist in 
obtaining and collecting fees for the necessary authorization. If analogously large portions of 
audio or video recordings are used, similar collective permission organizations may exist, or 
the distributor can be contacted directly.  

 
This information is not intended to constitute legal advice that addresses any specific situation. If 
you are uncertain as to the permissible scope of use of a copyrighted work in relation to PCOM 
activities, please consult with PCOM's Chief Legal Officer.
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CHECKLIST FOR FAIR USE ANALYSIS 
 

This checklist is a tool to assist you as you apply the fair use balancing test to specific situations in which you want to 
use copyrighted materials. If a particular use is fair use, it may proceed without authorization from the copyright owner; 
if the use does not fall within fair use, permission is necessary. 
 
The fair use analysis is always circumstantial and never entirely certain. For each of the four fair use factors below, 
determine whether each listed circumstance favors or disfavors fair use based on the specific material in question and 
the use desired. Where the circumstances favoring fair use outnumber those against it, you can feel comfortable in 
relying on the fair use exception. Where less than half the circumstances favor fair use, you should seek permission or 
consider alternatives to using the work as planned. 
 
If the factors appear evenly split or you have questions about interpretation, please contact PCOM’s Chief Legal 
Services Officer.  
 

 

 
 

FACTOR ONE – PURPOSE OF THE USE 
 

Favoring Fair Use Disfavoring Fair Use 

 

 Educational 
o Teaching (including 

multiple copies for 
classroom use) 

o Research 
o Scholarship 
o Criticism 
o Comment 

 
 Transformative or Productive 

use (Changes the work to 
serve a new purpose) 

 
 Nonprofit use. 

 Commercial, entertainment 
or other use. 

 
 
 
 
 
 
 

 Verbatim or exact copy, not 
transformative. 

 
 

 Profit generating use. 

 
 
 

 

FACTOR TWO – NATURE OF THE COPYRIGHTED MATERIAL 
 

Favoring Fair Use Disfavoring Fair Use 

 

 Factual, nonfiction, 
news 

 
 

 Published work 

 Creative or consumable 
work. (art, music, feature 
film, fiction; workbook, case 
study or test) 

 Unpublished work 



 

NOTE: On 10/4/2017, this document was modified from an original by Duke University Libraries. 

 

 
 

FACTOR THREE – AMOUNT COPIED 
 

Favoring Fair Use Disfavoring Fair Use 

 

 Small quantity used (e.g. 
single chapter or journal 
article, other short excerpt 
(less than 10-15% of the 
whole work)). 

 
 Portion used is not central 

to work as a whole. 
 

 Amount is appropriate to 
the educational purpose. 

 Large portion or entire 
work. 

 
 
 
 

 Portion used is central or 
the “heart” of the work. 

 
 Includes more than 

necessary for educational 
purpose. 

 
 
 
 

 

FACTOR FOUR -- EFFECT ON THE MARKET FOR THE ORIGINAL 
 

Favoring Fair Use Disfavoring Fair Use 

 

 No significant effect on the 
market or potential market 
for the copyrighted work. 

 
 One or few copies made 

and/or distributed. 
 
 

 No longer in print; absence 
of licensing mechanism. 

 
 
 
 

 Restricted access (limited 
to students in a class or 
other appropriate group). 

 
 One-time, spontaneous use 

(no time to obtain 
permission). 

  Cumulative effect of 
copying would be to 
substitute for purchase of 
work. 

 
 Numerous copies are 

made and/or distributed. 
 
 

 Reasonably available 
licensing mechanism for 
obtaining permission 
exists (CCC license or 
off-prints for sale) 

 
 Copy will be available on 

the Web or otherwise 
broadly distributed. 

 
 

 Repeated/long-term use. 


